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O C  TH. U N I T 8 0  m l ' A T R m  
W A S H I N O T O N ,  O . C .  2 0 6 4 8  

PATE: June 3 ,  1985 

MATTER OF: Ann Knodle - F l e x i b l e  Work S c h e d u l e  - 
3f€ice Closed Due t o  Weather C o n d i t i o n s  

DIGEST: 

Agency and un ion  had n e g o t i a t e d  a g r e e m e n t  
a u t h o r i z i n g  einployees t o  u s e  5/4-9 
f l e x i b l e  work s c h e d u l e  unde r  5 U.S.C. 
5 6 1 2 2 ( a ) .  Employee elected f i r s t  day  
of pay  period a s  e x t r a  d a y  o f f  or " f l e x  
day"  unde r  f l e x i b l e  s c h e d u l e .  When agency  
was closed for  t h a t  e n t i r e  day  b e c a u s e  o f  
weather c o n d i t i o n s ,  s h e  claimed e n t i t l e -  
ment t o  a n  a d d i t i o n a l  d a y  o f f  i n  l i e u  of 
t h a t  day .  Employees t a k i n g  d a y  o f f  or 
" f l e x  day"  u n d e r  f l e x i b l e  s c h e d u l e  are  i n  
a nonpay s t a t u s  on  those d a y s ,  i n  c o n t r a s t  
t o  employees  o n  approved leave. S i n c e  t h e  
employee  was n o t  i n  a pay  s t a t u s  o n  t h e  
d a y  a g e n c y  closed b e c a u s e  of weather con- 
d i t i o n s ,  s h e  has no e n t i t l . e m e n t  t o  a n  
a d d i t i o n a l  d a y  o f f .  Her s i t u a t i o n  is  n o t  
a n a l o g o u s  t o  a h o l i d a y  because e n p l o y e e s  
are i n  p a y  s t a t u s  o n  h o l i d a y s .  

T h i s  matter was s u b m i t t e d  t o  u s  as a r e q u e s t  f o r  
a n  advance  d e c i s i o n  from t h e  A c t i n g  Director, P e r s o n n e l  
D i v i s i o n ,  I n t e r n a l  Revenue S e r v i c e  (1%). I t  was s u b m i t t e d  
a t  t h e  r e q u e s t  of t h e  N a t i o n a l  T r e a s u r y  Employees Union 
(NTEU). The q u e s t i o n  ? r e s e n t e d  is w h e t h e r  a n  employee on  a 
f l e x i b l e  work s c h e d u l e  is e n t i t l e d  to  a n  a d d i t i o n a l  d a y  off 
when t h e  a g e n c y  is closed because of weather c o n d i t i o n s  o n  a 
p r e v i o u s l y  s c h e d u l e d  d a y  off or  " f l e x  day . "  F o r  t h e  r e a s o n s  
se t  f o r t h  below, w e  h o l d  t h a t  t h e  employee h a s  no e n t i t l e -  
ment t o  a n  a d d i t i o n a l  d a y  o f f  w i t h o u t  c h a r g e  t o  l e a v e  o r  
c r e d i t  h o u r s  . 

BACKGROUND 

On Plarch 4 8  1983, a n e g o t i a t e d  a g r e e m e n t  between 
t h e  IRS, Denver  Dis t r ic t ,  and  t h e  NTEU was s i g n e d  c r e a t i n g  
a n  a l t e r n a t e  work s c h e d u l e  program (AWS) f o r  b a r g a i n i n g  
u n i t  employees .  Art ic le  2 of the '  a g r e e m e n t  makes a v a i l -  
ab l e  t h e  5/4-9 work s c h e d u l e  which,  w i t h i n  a pay  per iod of 
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10 workdays ,  c o n s i s t s  of 8 9-hour d a y s ,  1 8-hour  d a y  and 

employee  may choose  e i t h e r  of t h e  Nondays or F r i d a y s  o f  
t h e  p a y  p e r i o d  a s  t h e  d e s i g n a t e d  nonworkday. 

. 1 nonworkday. With e x c e p t i o n s  n o t  r e l e v a n t  h e r e ,  a n  

Y s .  Ann Knodle, a n  e n p l o y e e  of the 1% Denver D i s t r i c t  
O f f i c e ,  e lec ted  t h e  f i r s t  Aonday af each 2-week qay p e r i o d  
as  h e r  nonworkday. One s u c h  Monday was Xovember 2 8 ,  1983.  
On t h a t  d a y  a major snowstorm c a u s e d  t h e  Denver D i s t r i c t  
Director, IRS, t o  close t h e  d i s t r i c t  o f f i c e s  f o r  t h e  e n t i r e  
day .  The IRS t o o k  t h e  p o s i t i o n  t h a t  employees  o n  t h e  5/4-9 
s c h e d u l e  who bad elected Monday, November 28 ,  1983, a s  t h e i r  
nonworkday or " f l e x  d a y "  would n o t  be  g i v e n  a n  a d d i t i o n a l  
d a y  off. The 1% r e a s o n e d  t h a t  a nonworkday under  a n  AWS 
is t h e  e q u i v a l e n t  o f  a S a t u r d a y  or Sunday and t h a t  snow 
e m e r g e n c i e s  o n  a S a t u r d a y  o r  S u n d a y , d o  n o t  e n t i t l e  employees  
to  a n  a d d i t i o n a l  day  o f f .  

The u n i o n  p o s i t i o n  is t h a t  t h e  memorandum agrcemen t  
e s t a b l i s h i n g  t h e  5/4-9 s c h e d u l e  is p r e m i s e d  on the  n o t i o n  
t h a t  for e a c h  10-workday per iod ,  o n e  of t h e  workdays w i l l  
become a nonworkday a t  t h e  e m p l o y e e ' s  c h o o s i n g .  The impor- 
t a n t  f a c t ,  a c c o r d i n g  t o  t h e  u n i o n  p o s i t i o n ,  is  t h a t  t h e  d a y  
c h o s e n  mus t  have  f i r s t  been  a workday b e f o r e  it c o u l d  be 
c o n v e r t e d  i n t o  a nonworkday by t h e  e n p l o y e e ' s  election. I n  
s u p p o r t  o f  i ts p o s i t i o n  t h e  u n i o n  r e f e r s  g e n e r a l l y  to t h e  
Federa l  P e r s o n n e l  Manual ,  and s p e c i f i c a l l y  t o  t h e  I n t e r n a l  
Revenue blanual (IRM) 0601 and IRM 1273 which  t h e  un ion  
q u o t e s  a s  f o l l o w s :  "Whenever a n  emergency o c c u r s  and t h e  
o f f i c e  i s  c l o s e d  t h e  en t i r e  d a y ,  t h i s  is c o n s i d e r e d  a 
nonworkday f o r  l e a v e  p u r p o s e s ,  and n o  l e a v e  is cha rged  to  
r e g u l a r  employees  who are  i n  pay s t a t u s . "  Accord ing  t o  t h e  
u n i o n ,  s i n c e  t h e  emergency closure d a y  i s  r e c o g n i z e d  a s  a 
nonworkday by t h e  IRS manual ,  i t  is not a d a y  t h a t  c a n  be 
s e l e c t e d  u n d e r  t h e  5/4-9 s c h e d u l e  t o  be t h e  e m p l o y e e ' s  day  
o f f .  T h e  u n i o n  b e l i e v e s  t h a t  t h i s  s i t u a t i o n  is  a n a l o g o u s  
to  a h o l i d a y  which would resu l t  i n  a n  " i n  l i e u  o f "  day  o f f ,  
and ,  t h e r e f o r e ,  s h o u l d  b e  t reated i n  t h e  s a n e  manner unde r  
a n  AWS. 

O P I N I O N  

A l t e r n a t i v e  work s c h e d u l e s  were f i r s t  a u t h o r i z e d  by 
t h e  F e d e r a l  Employee ' s  F l e x i b l e  and Compressed Work S c h e d u l e  
A c t  of 1978,  Pub.  L. N o .  95-390, 92  S t a t .  755 ( 1 3 7 8 ) .  A f t e r  
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t h a t  a u t h o r i t y  e x p i r e d  i n  1982,  t h e  AWS program was a g a i n  
a u t h o r i z e d ,  t h i s  t i m e  by t h e  F e d e r a l  Employees F l e x i b l e  and 
Compressed Work S c h e d u l e s  A c t  of 1982,  Pub. L. N o .  97-221, 
96  S t a t .  227 ( 1 9 8 2 ) ,  which is  c o d i f i e d  as 5 U.S.C.  S S  6120 
t o  6133  ( 1 9 8 2 ) .  ' T h i s  is t h e  s t a t u t o r y  a u t h o r i t y  f o r  t h e  
3arch 4 ,  1 9 8 3 ,  a g r z e m e n t  be tween IRS and NTEU. Under 
5 U.S.C. S 6 1 3 3 ( a ) ,  t h e  O f f i c e  of P e r s o n n e l  Managelnent (OPN) 
is  a u t h o r i z e d  t o  p r e s c r i b e  r e g u l a t i o n s  f o r  Aids programs ,  as  
i t  was u n d e r  t h e  1978 A c t .  

A f l e x i b l e  s c h e d u l e ,  s u c h  as  t h e  5/4-Y s c h e d u l e ,  worked 
by Ms. Knodle ,  is a u t h o r i z e d  by 5 U.S.C. S 6 1 2 2 ( a ) ,  which 
p r o v i d e s  t h a t :  

" ( a )  N o t w i t h i t a n d i n g  s e c t i o n  6101 of 
t h i s  t i t l e ,  e a c h  a g e n c y  may e s t a b l i s h ,  i n  
a c c o r d a n c e  w i t h  t h i s  s u b c h a p t e r ,  programs 
which allow t h e  u s e  of f l e x i b l e  s c h e d u l e s  
which i n c l u d e - -  

" ( 1 )  d e s i g n a t e d  h o u r s  and  d a y s  d u r i n g  
which  a n  employee  o n  s u c h  a s c h e d u l e  mus t  
b e  p r e s e n t  f o r  work; and  

" ( 2 )  d e s i g n a t e d  h o u r s  d u r i n g  wh ich  
a n  employee o n  s u c h  a s c h e d u l e  may e lect  
t h e  time of s u c h  e m p l o y e e ' s  a r r i v a l  a t  
and  d e p a r t u r e  f rom work,  s o l e l y  f o r  s u c h  
p u r p o s e  o r ,  i f  and t o  t h e  e x t e n t  per- 
m i t t e d ,  f o r  t h e  p u r p o s e  o f  a c c u m u l a t i n g  
credit  h o u r s  t o  r e d u c e  t h e  l e n g t h  o f  t h e  
workweek or a n o t h e r  workday. 

An e lect ion by a n  employee  r e f e r r e d  t o  i n  
p a r a g r a p h  ( 2 )  s h a l l  b e  s u b j e c t  to l i m i t a t i o n s  
g e n e r a l l y  p r e s c r i b e d  t o  e n s u r e  t h a t  t h e  
d u t i e s  a n d  r e q u i r e m e n t s  of t h e  employee's 
posi t ion are  f u l f i l l e d . "  

Thus,  a n  employee  who is w o r k i n g  a f l e x i b l e ,  5/4-9 s c h e d u l e  
w i l l  a c c o u n t  f o r  80 h o u r s  i n  e a c h  p a y  p e r i o d  i n  less t h a n  
10 workdays.  P u t  a n o t h e r  way, a n  employee o n  a f l e x i b l e ,  
5/4-9 s c h e d u l e  w i l l  be  i n  a pay s t a t u s  f o r  80  h o u r s  i n  e a c h  
pay  period, b u t  t h o s e  80 h o u r s  w i l l  be c o m p l e t e d  i n  less 
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t h a n  10 d a y s .  I t  must  b e  remembered t h a t  employees  who are  

a pay s t a t u s .  
. i n  a s i c k  or a n n u a l  l e a v e  s t a t u s  on  a r e g u l a r  workday are i n  

I t  is  t rue ,  a s  t h e  u n i o n  a r g u e s ,  % h a t  ande r  a n  AiJS, 
befare  a day  d d r i n g  a pay p e r i o d  is d e s i g n a t e d  a s  an  
e m p l o y e e ' s  e x t r a  d a y  o f f  o r  " f l e x  d a y , "  t n a t  day  n u s t  be 
a n o r n a l  workday. However, o n c e  a p a r t i c u l a r  d a y  is sche-  
d u l e d  and approved  as an e l n p l o y e e ' s  " f l e x  d a y , "  t h e n  t h a t  
day  ceases t o  be a workday f o r  t h e  employee  f o r  t h e  p e r i o d  
o f  t i m e  c o v e r e d  by t h e  s c h e d u l e ,  and t h e  employee is i n  a 
nonpay s t a t u s  d u r i n g  t h a t  day .  We n o t e  t h a t  unde r  t h e  
Agreement of Yarch 3 ,  1984, between IRS and NTEU,  o n c e  a n  
employee c h o o s e s  a f l e x i b l e  s c h e d u l e ,  t h e r e  a re  r e s t r i c t i o n s  
on  Nhen t h a t  s c h e d u l e  may be changed .  Art ic le  3 ,  p a r a g r a p h  
B of t h e  Agreement p r o v i d e s  t h a t :  

"Employees u n d e r  a work s c h e d u l e  i n  
t h i s  a g r e e m e n t  w i l l  r e m a i n  unde r  t h a t  
s c h e d u l e  for  a t  l ea s t  t w o  ( 2 )  pay  p e r i o d s .  
Employees e l e c t i n g  t o  change  a work s c h e d u l e  
must  r e q u e s t  a change  i n  w r i t i n g  f rom t h e i r  
s u p e r v i s o r  a t  l e a s t  o n e  ( 1 )  pay  p e r i o d  pr ior  
t o  t h e  end  of t h e  t w o  ( 2 )  pay  p e r i o d s .  The 
e l e c t i o n  p e r i o d  f o r  Tax A u d i t o r s  m u s t  b e  
t h r e e  ( 3 )  pay p e r i o d s  p r i o r  to  any  change .  
A l l  work s c h e d u l e s  w i l l  s t a r t  a t  t h e  b e g i n -  
n i n g  o f  a pay  p e r i o d . "  

T h u s ,  o n c e  a f l e x i b l e  s c h e d u l e  is  s e l e c t e d  by a n  
einployee,  i t . i s  n o t  e a s i l y  changed .  W i t h i n  t h a t  s c h e d u l e ,  
f o r  e a c h  2-week pay p e r i o d ,  u n d e r  t h e  5/4-9 p l a n ,  t h e r e  
are  9 workdays d u r i n g  which t h e  einployee n u s t  a c c o u n t  f o r  
80 h o u r s  i n  a pay  s t a t u s  t h r o u g h  work, c r e d i t  h o u r s ,  o r  
p a i d  l e a v e .  The t e n t h  d a y  is  t h e  d a y  o f f  o r  " f l e x  d a y , "  
and t h e  elnployee is n o t  i n  a pay  s t a t u s  o n  t h a t  day .  Just 
as t h e  a g e n c y  a r g u e s ,  t h a t  day  is  a n a l o g o u s  t o  a S a t u r d a y  
or  Surlday. 

W e  n o t e  t h a t  t h e  IRS d i d  n o t  c h a r g e  einployees who 
were o n  s c h e d u l e d  a n n u a l  or s i c k  l e a v e  w i t h  l e a v e  f o r  t h e  
snow d a y  November 28, 1983. Employees who were on  s i c k  
or a n n u a l  l e a v e  o n  t h a t  d a y  were i n  a pay  s t a t u s ,  and t h e  

- 4 -  



8-21 7080  

agency  action i n  n o t  c h a r g i n g  t h e i r  l e a v e  accounts fo l low-  
ing  t h e  c l o s i n g  of t h e  agency  was correct. S e e  43 Comp. 
Gen. 501 ( 1 9 6 4 ) ;  Michae l  J.  J o h n s o n ,  3-194432 ,  O c t o b e r  1 6 ,  
1980.  

S i n c e  employees  who were on  approved  l e a v e  were i n  a 
pay s t a t u s  o n  November 28,  1 9 8 3 ,  b u t  employees  t a k i n g  t h e  
day  o f f  as  a " f l e x  day"  unde r  a f l e x i b l e  s c h e d u l e  were i n  a 
nonpay s t a t u s  o n  t h a t  d a y ,  t r e a t i n g  t h e  two g r o u p s  d i f f e r -  
e n t l y  was correct.  

The NTEU a r g u e s  t h a t  t h e  " f l e x  day" is  l i k e  a h o l i d a y  
and t h e  employee  i s  e n t i t l e d  t o  a n  " i n  l i e u  o f "  day  when 
t h e  agency  i s  c l o s e d  on  a " f l e x  day."  However, t h e  same 
d i s t i n c t i o n  ar ises  h e r e  as  i n  t h e  cases o f  a n n u a l  and s i c k  
l e a v e .  On a h o l i d a y ,  a n  employee  is i n  a pay  s t a t u s  or ,  
when t h e  h o l i d a y  f a l l s  on  a nonwork day ,  a n  employee is  
e n t i t l e d  t o  be p a i d  f o r  t h e  d a y  by s t a t u t e  o r  E x e c u t i v e  
o r d e r .  Under a f l e x i b l e  s c h e d u l e ,  f o r  t h e  e m p l o y e e ' s  extra 
d a y  o f f  o r  " f l e x  d a y , "  t h e r e  is no e n t i t l e m e n t  t o  pay  for 
t h a t  day.  Under  t h i s  s c h e d u l e  a n  employee h a s  v o l u n t a r i l y  
a g r e e d  t o  e a r n  h e r  pay  f o r  t h a t  pay  p e r i o d  o n  t h e  o t h e r  
9 workdays o f  t h a t  pay  p e r i o d .  

A c c o r d i n g l y ,  s i n c e  Ms. Knodle  was n o t  s c h e d u l e d  to  
work o n  November 2 8 ,  1983 ,  u n d e r  h e r  f l e x i b l e  s c h e d u l e ,  s h e  
was i n  a nonpay s t a t u s  o n  t h a t  d a y  and is n o t  e n t i t l e d  t o  
a n o t h e r  d a y  o f f  w i t h o u t  a c h a r g e  to  l e a v e  o r  c r e d i t  hour s .  

L 

Comptroller G e n e r a l  1 o f  t h e  U n i t e d  States  
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